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“Societies, just like the operators of hazardous systems, put production before 
prevention. As we have see, safety legislation is enacted in the aftermath of 

disasters, not before them. There is little or no political kudos to be gained from 
bringing about a non-event, although, in the long run, meeting this challenge 

successfully is likely to be much more rewarding. Every society gets the disasters it 
deserves.”

- James Reason, “The Regulator’s Unhappy Lot”
Managing the Risks of Organizational Accidents

Presenter
Presentation Notes
This is from the chapter titled “The Regulator’s Unhappy Lot” from James Reason, the father of the “Swiss cheese” model of risk.

I like this quote because of the last line: “every society gets the disasters it deserves,”—because when we’re talking about regulation, we’re no longer talking about an industry—we’re talking about society.

And the longer you watch the high-level politics around utility safety, the more true the statement rings.

So what’s it like to be a safety regulator…?
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Presenter
Presentation Notes
Catherine gave me an open field, which she will perhaps regret, because I’m going to take it.

I am a regulator, and to fulfill expectations I will be ornery.
I’ll cover such stupid and obvious questions as what is it a regulator does and does enforcement work
Then I’ll finish with an admonition to all of you about putting up with crappy regulators
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Presenter
Presentation Notes
So first, yes, the regulator’s job stinks, as Commissioners and staff at the state’s Public Utilities Commission are well-aware.

Sometimes they get snarky legislative staff working for problematic state legislators writing nasty letters like this one from 2016.

The PUC was about to approve a fire hazard map that was to mark out high-hazard areas for power line fires.

Unfortunately, this map didn’t include the power-line ignited Butte Fire, which had become the state’s 7th most destructive fire eight months earlier.

This legislative staffer quoted the definition of “mindless” proposed by some well-respected safety researchers – “where a simple assessment leads to following an unchanging plan despite evolving circumstances and information” – and then went on to call the Commissioner’s decision “not merely deficient—it was mindless. And at the expense of millions of Californians.”

Yeah… that jerk staffer was me. And now I’m a regulator.
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What does a regulator do?

“There is never a case where—whether its labor-management, 
government-industry, parent-child—where a distant, adversarial 
relationship is effective. However, we still certainly need to respect 
each other’s legitimate roles and responsibilities. The service 
provider has the responsibility to provide safe service; the 
regulator has the responsibility to assure that to the public, and we 
need to respect each other’s legitimate roles, but to work in a 
problem-solving environment.

― Don Arendt, Senior Technical Advisor for 
Safety Management, FAA Flight Standards Service, November 18, 2013

Presenter
Presentation Notes
Being new at this, though, I wanted to understand what a regulator actually did.

I have a quote here from Don Arendt, who is the Senior Technical Advisor for Safety Management, FAA Flight Standards Service.
This is from a presentation he gave to the Senate Subcommittee on Gas and Electric Infrastructure Safety in 2013.
I go back to him a lot, because he’s probably the leader in application of Safety Management theory to regulatory practice. 
There’s plenty of people to talk to about safety management systems if you’re in industry, not so much if you’re a regulator.
Embedded here in this discussion the relationship between the regulator and regulated is the best answer to the question of “what does a regulator do?”
The regulator is to assure the public.
This is not a thing the regulator does—it is the thing, from which all the other actions a regulator takes flow.
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“Assure the public”

Presenter
Presentation Notes
And so, you can see how an organization like the California Public Utilities Commission, with its byzantine processes, is always going to have challenges with this assurance responsibility.
The rulemaking provisions of the Administrative Procedures Act have been criticized as overly complex, but it was created with broad public input in mind.
The PUC is exempt from most of the APA, and it takes process to another level.
Their rulemakings are overseen by an administrative law judge, whom you have argue before in order to participate.
If you want to make a difference in a proceeding, you have to engage in repeated bouts of comment and reply comment.
I’ve seen the Commission open a safety rulemaking, then all the parties—including the PUC’s Safety and Enforcement Division—immediately go into confidential settlement discussions, where the safety division could be sanctioned for talking with the public about—well, regulation development.
This isn’t the PUC’s fault, statute has set them up this way.
This is an editorial from the San Diego Union-Tribune from Friday. There is a companion transcript of the meeting between PUC President Picker and the Editorial Board.
I encourage you to take a look at it if you get the chance.
As far as “the public” goes, the Editorial Board of the U-T is fairly sophisticated in its understanding of how the PUC works and the issues before it.
Nonetheless, you can see in the transcript how much difficulty Picker is having assuring them of anything.
It’s not all just that PUC subject matter is complex. You can see how the PUC, based on the procedural layers the public must pass through to participate, will always have trouble fulfilling this “assurance” responsibility.
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By Erin Ailworth and Sara Randazzo
Sept. 3, 2018 2:48 p.m. ET

Presenter
Presentation Notes
But our main problem as regulators, with fulfilling our mission of “assuring the public” is that the public that participates doesn’t tend to be interested in safety.

The State Fire Marshal regulates oil pipeline safety, but the non-industry advocates tend to focus on environmental issues. And when it comes to spill prevention that’s fine, but sometimes it’s focused on limiting the use of the product for greenhouse gas reasons, which is a legislative issue, not a regulatory one.

Environmental issues also make it to the PUC [for instance with the Aliso Canyon leak], but mostly everything before the PUC is about money.

Bulk of PUC safety gets addressed in rate cases, not in safety rulemakings.
And because there was no stable safety intervenor in PUC proceedings, the PUC had to create its own in 2016 in the “Office of the Safety Advocate.”

And work done in the name of these other causes can have a safety benefit for sure—after all, the whole point of a loss of operational control is that you don’t know what the outcome will be—or whether it will have economic, environmental, or safety consequences—but too often these groups focus is on regulating against large, negative outcomes, whereas our job as a regulator—in regulations at least—is to address the precursors to outcomes.

The same financial focus is true for the oversight of us as regulators.
The regulatory weaknesses that San Bruno exposed at the PUC didn’t get much play in Sacramento until the Department of Finance found serious financial problems there, and the “coziness” question was largely brushed off until it had to do with who would pay what for the San Onofre shutdown.

And it all continues in real-time, as after the North Bay fires the Legislature focused not on wildfire safety but sent a bill to the Governor on liability costs.
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Liability – ek-skə-VĀ-shən ˈDA-mij

Presenter
Presentation Notes
The Dig Safe Board, as a regulator, is no different in this respect. We have our own flavor of what people talk about when they talk about safety…and for us that’s liability.

Most of the time when a line is struck, there are no adverse safety outcomes. So the question that people want to jockey over is, “When a line is struck, who get stuck with the bill?”

This is endemic in the language we use. We use this inoffensive, latinate phrase of “excavation damage prevention” with all of its syllables to talk about protecting the pipe—not about protecting the worker or the public.

[This is a lot like the discussion in the Sir Walter Scott medieval book Ivanhoe, where two of the characters ask “why do we use old Saxon words like “cow” and “swine” to refer to animals when they live with the Saxon peasants but French words like “beef” and “pork” when it is on an aristocrat’s table.]

[This is aristocratic language.. That’s why we’re not the “excavation damage prevention’ board, but the “dig safe” board]

Example:
Had asked the California Regional Common Ground Alliance—a non-profit created by utility damage prevention professionals & some contractors to improve damage prevention/safety—to develop a standard for how to make sure not to hit buried lines in road grading activities. [when you do grading, you start to lose how deep the line is]
They met for the first time a week ago.
First half of meeting discussing who is responsible when something is hit
“If your line is too shallow, why is that my responsibility?”
“The grade might have been changed since installation and we won’t know”
They eventually got to a more productive discussion, but it took a while.

The liability issue pervades in ways that, if we were talking about other areas of safety, would be clearly unacceptable.
Generally speaking, a utility locator won’t tell an excavator how deep a line is buried, even if the locator knows the depth.
Partly this is because of a lack of trust that the excavator will use hand tools in the tolerance zone as required if they figure they can get away with using a backhoe.
But this is also a liability question: the utility can’t get in trouble if it doesn’t say anything.
This compartmentalization of information is the way audits work, but usually not the way production activities work.
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Trust
“The other thing I learned in the years before I introduced 
this bill was the shocking level of mistrust in the field 
between utilities and excavators—and sometimes 
between different utilities.
“Excavators are thought by utilities to plow through gas 
and telecommunications lines because it’s too much work 
to dig around them.

“Utilities are viewed by excavators as billing machines that 
can’t be bothered to mark their lines on time but will 
charge the excavator for every nick—even when it wasn’t 
the excavator’s fault.

“The worst part about these disputes is how they are resolved—in settlements with non-disclosure 
agreements where both sides walk away feeling they got the short end of the stick and learning 
nothing.”

Senator Jerry Hill
July 6, 2015

Presenter
Presentation Notes
This lack of trust was front-&-center in the legislative discussion on dig-in safety.

Senator Hill, who would eventually author the bill that created the Dig Safe Board, brought it up regularly in bill hearings. [this is from the 7/6/15 Assembly Utilities & Commerce Committee hearing]

[quote last para]
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Dig Safe Act of 2016
• Prohibited the “reasonably known” exemption for utility owners
• No longer allowed power tools in the tolerance zone on “mutual 

agreement” between excavator and operator
• Created an annual “area of continual excavation” ticket process for 

agriculture and flood control basins
• Required operators to maintain records and to identify known 

abandoned lines
• Clarified liability provisions in the favor of excavators
• Required the development of safe excavation standards
• Created the Dig Safe Board and clarified enforcement authorities

Presenter
Presentation Notes
Dig Safe Act of 2016 did a number of things:

[list]

And which of these points is supposed to address the trust issue? Yeah, we’re supposed to do that. 
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Dig Safe Act Board Responsibilities
4216.12. (a) The California Underground Facilities Safe Excavation Board is hereby 
created under, and shall be assisted by the staff of, the Office of the State Fire 
Marshal.
(b) The board shall perform the following tasks:

1) Coordinate education and outreach activities that encourage safe 
excavation practices, as described in Section 4216.17.

2) Develop standards, as described in Section 4216.18.
3) Investigate possible violations of this article, as described in Section 

4216.19.
4) Enforce this article to the extent authorized by subdivision (e) of 

Section 4216.6.
(c) Notwithstanding any other law, on and after January 1, 2020, the board shall be 
subject to review by the appropriate policy committees of the Legislature.

13digsafe.fire.ca.gov

Presenter
Presentation Notes
The Board was created to fulfill four functions:
Coordinate the state’s education and outreach activities that encourage safe excavation practices around buried infrastructure
Develop safety standards in places where none currently exist
Investigate dig-in accidents
Make enforcement recommendations to the CSLB, Public Utilities Commission, State Fire Marshal, and local governing boards for their jurisdictional actors, and enforce violations of the Dig Safe law on actors that fall outside those entities jurisdictions.

It’s the investigation piece that is supposed to address the trust issue. Now there will be an independent investigative body, writing public reports so that no one feels they are treated unfairly in damage claim settlements. They get to feel they’re treated unfairly by the government now.


http://digsafe.fire.ca.gov/
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Does Enforcement Work?
“The main question for a just culture is not about matching 
consequences with outcome. It is this: Did the assessments and 
actions of the professionals at the time make sense, given their 
knowledge, their goals, their attentional demands, their 
organizational context?” 

― Sidney Dekker, Just Culture

Presenter
Presentation Notes
But how well does enforcement work.

We know enforcement works to prevent intentional violations, but it’s pretty bad at correcting mistakes.
Enforcing mistakes has the tendency to make people not want to report anything bad that they’re involved in, so problems don’t surface until they turn into disasters.
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Bakersfield, 11/13/15 Fresno, 04/17/15

Walnut Creek, 11/9/04
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Presenter
Presentation Notes
So to talk about how we look at enforcement, we need to look at why we were formed.

The Board was created by the Legislature in the Dig Safe Act of 2016.
Natural gas safety had been on their minds since the 2010 explosion in San Bruno that killed eight people and destroyed 38 homes.
PG&E had begun issuing “Notices of Unsafe Excavation” to some contractors in 2014 in an effort to improve safety around their pipelines, but some associations—particularly United Contractors—didn’t like PG&E’s approach and didn’t think the utility recognized its own faults. They were looking for a fair approach to determining financial liability.
https://www.unitedcontractors.org/media-center/latest-news/3-news/74-take-action-on-pgae-contractor-issues
 
On the safety side, California had two fatal dig-ins in 2015.
One in Fresno, where a front-end loader hit a 10-inch gas transmission line at a sheriff’s shooting range while cutting into the side of an embankment
http://www.fresnobee.com/news/local/article41759715.html 
Another in Bakersfield, where an agricultural contractor hit a 36-inch transmission line with a six-foot ripper shank.
http://bakersfieldnow.com/news/local/calosha-issues-citations-against-company-for-pipeline-breach-and-explosion 
[cause]
In the Fresno incident, there was no 811 call made
In Bakersfield, the gas line was marked, but the line was hit anyway.
Still in the back of everyone’s mind was the 2004 Walnut Creek accident, where 5 people were killed when petroleum from a Kinder Morgan pipeline ignited after being hit by an excavator.
http://www.sfgate.com/bayarea/article/Energy-firm-convicted-in-Walnut-Creek-pipeline-2539356.php 
The Legislature recognized that there was a problem, and created the Underground Facilities Safe Excavation, or “Dig Safe” Board to address it.
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Enforcement Mentality

AB 56 (Hill, 2011): 
• “The commission shall adopt and enforce a one-call notification program for the state 

consistent with the requirements adopted by the Department of Transportation pursuant to 
Chapter 601 (commencing with Section 60101) of Subtitle VIII of Title 49 of the United States 
Code.”

AB 1514 (Lowenthal, 2012)
• “An action may be brought by the Attorney General, the district attorney, the Public Utilities 

Commission, or the local or state agency which issued the permit to excavate, for the 
enforcement of the civil penalty pursuant to this section.”

PUC’s Safety and Enforcement Division Director (Senate Hearing 6/4/13)
• “Here we don’t have an effective punishment system.”

17
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SB 119, Governor’s Veto (10/10/15):
• “I understand that the telecommunications and cable companies have resisted providing 

explicit enforcement authority to the Public Utilities Commission over excavation safety. 
However, it is the Public Utilities Commission, and not the Contractors' State Licensing Board, 
that has the technical expertise and funds and should be given full authority to enforce and 
regulate excavation activities near subsurface installations.”

Governor’s “Principles of Reform” for the CPUC   (Feb, 2016)

Enforcement Mentality Persists

18

Presenter
Presentation Notes
[read]

Now, this way of thinking has begun to change.
You saw how enforcement was part of only one of our four legislative charges.
Part of this is, when you get to legislation, “stuff just got real,” and adversarial interests stop thinking of all the injustices they do to each other and start thinking of all the injustices the government can do to them.
But part of the shift has been an understanding among the different groups that each thinks he or she is doing the right thing, but people have very different ideas about what is the best way to achieve safety.
And that’s not a problem enforcement solves.
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Challenges with Enforcement

• Difficult to enforce based on an activity’s risk (instead of 
consequence)

• Enforcement impedes the flow of communication
• Enforcement takes a disproportionate share of regulator resources
• Traffic tickets only hurt the poor

Presenter
Presentation Notes
Now, this is the regulator’s perspective, so my issues with enforcement might be different than yours.

Enforcement based on risk
We don’t, as a society, put our resources toward stamping out all violations.
We focus on outcome.
Instead, we take highly-visible violations and throw the book at the violator.
Conversely, if no one gets hurt, we give a slap on the wrist.
Perhaps nowhere is this more evident in dig-ins
Cal/OSHA fined Fresno County over $100,000 for not calling 811 when an operator hit a 10-inch high pressure gas line when digging into the side of a berm to build an access road.
But the whole point of calling 811 is that, without the call, you don’t know the consequences of your excavation.
The statistic batted around in the call-before-you-dig community is that people avoid damaging buried lines 99% of the time when they call 811.
There’s evidence, though its harder to tell, that if you don’t call 811, you’ll still avoid damage 99% of the time.
Cal/OSHA fined Fresno County for an unsafe activity that people do all the time without consequence.
So enforcement tends to over-punish people who perform unsafe acts with consequence and under-punish everyone else.
Communication
As soon as we start talking about enforcement, substantive communication starts going through legal procedure, with a lot of paperwork, and a lot of discovery. Which leads to the next problem…
Regulator resources
Enforcement takes a lot of paperwork and time that isn’t directly related to a regulator’s safety assurance mission.
This means that only a handful of cases can realistically be enforced.
So if you’re measuring investigator success in the number of cases they get successfully prosecuted, they’re going to end of frustrated that their cases will get dropped for lack of legal resources.
They’ll also be frustrated when cases featuring egregious safety problems don’t make the cut because they’re harder to prove.
So from a morale standpoint, enforcement philosophies can lead to problems.
Traffic tickets
There is a perception that, if you don’t fine, then you’re a weak regulator.
Often times, however, it’s the reverse.
The question is whether you let a regulated company off the hook by paying a fine instead of fixing their problems.

AND I WOULD ADD: This isn’t just about enforcement. Everything up here applies to liability.
If, whenever there is a damage, your organization sends the information to your claims department or to a collection service, you are running into all of these issues.
Enforcement and litigation is a good way to get paid, but when injudiciously used, can be a bad way to promote safety.
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Low-Consequence Investigations
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Presenter
Presentation Notes
So there are a few things the Dig Safe Board is doing to address challenges with enforcement:

First, we’re focusing on investigations.
There are ~5,000 natural gas dig-ins annually, and we can get to a significant percentage of them.

12 investigators, including a Chief
Can do a lot of investigations, field & desk, perhaps in the 1,000’s a year
Focus on low-consequence incidents—precursors to safety problems
Two purposes
Education-first enforcement—can’t do as a regulator with high-consequence accidents
Data/experience-driven policy development—not regulating the last accident, focusing on the next
So our plan is to send people to education more than to fine, and because we’re doing so many investigations, we might be able to get away with it without creating the perception that we are a “weak” regulator.

Also made some choices for our investigators:
Not peace officers. This choice bucked a lot of trends at CAL FIRE/OSFM, but was the right choice.
Didn’t choose white Chargers—instead Ford Fusions

[update on hiring]
Have chief, hiring supervisors, hoping to start investigations early 2019.

So investigation, education, and informed policy development—that’s where we’re starting, and we’ll go from there.
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Is Over-Regulation Under-Regulation?
“Although both the federal and California Process Safety 
Management standards, respectively, were intended to be goal-
setting or performance-based, in practice they appear to function 
primarily as reactive and activity-based regulatory schemes that 
require extensive rulemaking to modify. As a result, the federal and 
California PSM standards have become static in the face of 
advancing best practices and technology, with the emphasis placed 
on the completion of a task or activity rather than achievement of 
continuous risk reduction.”

– Chemical Safety Board

Regulatory Report: Chevron Richmond Refinery Pipe Rupture & Fire

October 2014

Presenter
Presentation Notes
So the discussion here is goes back to the old dichotomy of “prescriptive” vs “performance-based” regulation.
I think that we as a society are getting past the term “performance-based” because no one knows—or can agree—on what it means, but the point stands.
If I, as a regulator, write a prescriptive regulation, will you spend more effort complying with the regulation than on thinking about the safety?

But for me, who regulates not the corrosion of a pipe or the integrity of a pole—but how people communicate with each other on the job to improve safety—will I improve safety by telling each party what they need to do;
 OR will they, when they encounter something not in the regulation, say “not my job”?

I’m no traffic safety expert, but one of the classic examples of this is the roundabout.
Roundabouts are supposed to be safer because they make drivers think and act defensively.
Traffic lights, on the other hand, are “red I stop, green I go, yellow I floor it.”
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Area of Continual Excavation

Presenter
Presentation Notes
We have just this situation with our new area of continual excavation ticket process that will be available to farmers in 2020.
[by the way this is a picture of our members on a farm tour before our July Bakersfield meeting]

While the new 811 ticket will last a year instead of a month, there is a tradeoff:
Either party may request an onsite meeting to develop a plan to avoid the infrastructure.
For high-priority lines like gas transmission or petroleum, the annual meeting is required.

The Legislature asked that the Board develop minimum standards for what must happen at this meeting, hoping that it would eliminate the variation of message coming from the different utility companies.

But onsite meetings have been going on forever, and most of the time they work.
They work because both sides have to keep working together, and so they negotiate to an agreement.

Here’s the question: if we start assigning responsibilities, will that reduce each party’s willingness to engage, their willingness to problem-solve.

This is the conundrum: how do we standardize a process without letting people go on autopilot and say “not my problem.”
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Don’t Trust Thy Neighbor; or Too 
Much Tolerance for Bad Regulators!

“Regulators need to learn to be more than just an overseer, but a 
leader, of their industry. They have to have certain expectations 
of the industries that they lead.”

- Don Arendt, Senior Technical Advisor for Safety Management, 
FAA Flight Standards Service, November 18, 2013

Presenter
Presentation Notes
So a lot of this boils down to “what makes a good regulator/what makes a bad regulator”

The Legislature had this idea that this Board would not be primarily an enforcement board or primarily a regulations board, but a safety board.
 
That its job would not be to sit back and levy penalties for compliance violations, but instead to provide a clear path to improving safety where it is needed. To take the best in the various industries and demonstrate how to make the best standard.
 
This is not just a political expediency. This is not regulation through group hug just because no one wants to get fined.
 
This approach is backed up by academic research into high-reliability organizations like on aircraft carriers and nuclear subs. Organizations that work together to improve safety fare better than those that use an adversarial approach to accountability.
 
But guess what? This kind of safety-first approach to regulation is a luxury that only best safety regulators can pull off.

One day, disaster will strike. And the press and the Legislature will ask questions of us. The will want to know how we can prove that we are taking a responsible, safety focused approach to regulation? How will we be able to show that our education programs work, and they are not merely an excuse not to levy financial penalties?
 
You’ve all seen what happens.
To show its tough, the regulator starts assessing sky-high financial penalties
Their regulations become prescriptive to show that regulated companies can’t wiggle out of them
In essence, they treat all regulated companies as if they were the worst actor in their industry
 
In response, 
Regulated companies are less forthcoming with information
Regulatory staff doesn’t find out about safety issues until too late, and they feel like the companies are hiding the ball
And we start seeing more attorneys
 
We, as regulators, have a choice:
We can either focus on finding safety issues and correcting them, or we focus on finding violations and prosecuting them.
And if we try to do the former but can’t convincingly show that it works, when the going gets tough, we’ll end up doing the latter anyway.
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Consequences of Failure are Rising

Presenter
Presentation Notes
And it should be important to you that you have a good regulator, because the consequences of failure are rising.

Chatsworth Metrolink disaster that killed 25 and injured over 100 happened 10 years ago tomorrow.
The San Bruno explosion in 2010 cost PG&E $1.4 billion in the CPUC penalty alone.
A couple months earlier in Marshall, Michigan an Enbridge oil pipeline ruptured costing a billion dollars in cleanup—the most expensive onshore spill in US history.
The last I heard was that the costs of Aliso Canyon leak were about a billion dollars & [at least at some point] had threatened the whole storage industry in the state. 
And the North Bay Fires—not all of which have completed investigations—but some had estimated PG&E’s liability at $15 billion.

So where were the regulators?
[I have a picture somewhere of the state regulator DOGGR giving the storage field operators an award the year before—couldn’t find it]
And San Bruno… I think we can safely say that the scandals involving ex parte and interference by Commissioners and top CPUC staff jacked up the final penalty.

The question for you is “what kind of regulator do you want?”
You can’t afford bad regulators because, when the stuff hits the fan, they’ll throw you to the wolves if they get caught with their pants down.
And lord help you if there’s a junket on their Form 700.
And I know I’m speaking to the choir because, if the regulators stop caring about safety, then utility management is apt to put resources elsewhere. No company is in business to “be safe”. They’re in business to make money off providing a good or service.

Now, if your regulator is just unwilling to be a good safety regulator, and no prodding will change that, there’s always the INPO route. 
After Three Mile Island, the country’s entire nuclear power industry was in jeopardy.
The industry knew that if any player ran their plant into another near meltdown, everyone would get shut down, so they formed the Institute for Nuclear Power Operations to act as industry inspectors and police.
An operator’s ability to get insurance depends on favorable INPO audits.
And INPO inspections are generally more highly-regarded than those of the Nuclear Regulatory Commission.
If the rumors are true—and I’ll never know, as INPO audits are confidential—a less-than-stellar INPO audit preceded the San Onofre shutdown.
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Tony Marino
(916) 767-3370

tony.marino@fire.ca.gov

https://digsafe.fire.ca.gov

Presenter
Presentation Notes
So, to sum up, I’m from the government, and my job is to give the public assurance that you’re operating safely.
And if I do a bad job at it, you’d better complain.

Questions?
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